PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2004-17

UNI TED STATES TAX COURT

DONALD RI CHARD LOVWE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 19506-02S. Fil ed February 12, 2004.

Donal d Richard Lowe, pro se.

Dustin M Starbuck, for respondent.

CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
Revenue Code in effect for the year 2000. The decision to be
entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned a deficiency of $975 in petitioner’s
2000 Federal inconme tax. The issue for decision is whether
petitioner is entitled to deduct as alinony certain paynents nade
during the year in issue to his forner spouse.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tinme the petition was filed, petitioner resided in Lynchburg,
Vi rginia.

On July 19, 1968, petitioner married Nancy Martin Lowe (Ms.
Lowe). They have one child, M chael Dodd Lowe (M chael), born
January 27, 1976. Mchael is nentally and physically chall enged.

By Final Decree of Divorce dated July 25, 1995 (the divorce
decree), the Grcuit Court for the County of Canpbell, Virginia,
di ssol ved the marriage between petitioner and Ms. Lowe. The
di vorce decree incorporated by reference the terns of an
Agreenment entered into by petitioner and Ms. Lowe, dated January
27, 1995 (the agreenent). Relevant for our purposes, the
agreenent contains the follow ng provision:

6. SPOUSAL SUPPORT

Upon the execution of this Agreenent, Husband
agrees to pay Wfe $125.00 per week in spousal support,
due and payabl e on Sunday of each week. Said paynents
shall continue as long as the Wfe continues to care
for the nentally retarded son of the parties, nanely,
M chael Dodd Lowe.
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The agreenent does not contain a child support provision for

M chael. The agreement further states that petitioner and Ms.
Lowe woul d each have joint custody of Mchael, with primry

physi cal custody to Ms. Lowe.

During the 2000 taxable year, Mchael was in the physical
custody of Ms. Lowe, and in accordance with the agreenent,
petitioner made paynments totaling $6,500 to her (the paynents).

On his tinely filed 2000 Federal inconme tax return
petitioner clainmed an alinony deduction for the paynents. 1In the
noti ce of deficiency, respondent disallowed the alinony deduction
upon the ground that the paynents represent nondeductible child
support .

Di scussi on?

Section 215(a) allows an individual a deduction for alinony
paid during the taxable year. 1In general, a paynent constitutes
alinony within the neaning of section 215 if the paynent is nade
in cash and neets the following four criteria: (1) Such paynent
is received by (or on behalf of) a spouse under a divorce or
separation instrunent, (2) the divorce or separation instrunment
does not designate such paynent as a paynent which is not
i ncludabl e in gross inconme under this section and not all owabl e

as a deduction under section 215, (3) in the case of an

! Because there are no disputes with respect to any factual
issues in this case, we need not consider the application of sec.
7491(a). Higbee v. Conm ssioner, 116 T.C 438 (2001).
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i ndi vidual legally separated from his spouse under a decree of
di vorce or of separate maintenance, the payee spouse and the
payor spouse are not nenbers of the same household at the tine
such paynent is made, and (4) there is no liability to make any
such paynent for any period after the death of the payee spouse
and there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the death of
t he payee spouse. Secs. 71(b), 215(b).

For Federal inconme tax purposes, however, alinony does not
i nclude any part of a paynent that the terns of the divorce
instrument fix as a sum payable for the support of the children
of the payor spouse. Sec. 71(c)(1). Thus, child support
paynments are neither includable in inconme under section 71 nor
deducti bl e under section 215. Relevant for our purposes, an
anount is treated as fixed under section 71(c)(1) and thus
treated as child support if it wll be reduced “on the happening
of a contingency specified in the instrunent relating to a child
(such as attaining a specified age, marrying, dying, |eaving
school, or a simlar contingency)”. Sec. 71(c)(2)(A). Tenporary
regul ati ons promul gated under section 71 nmake clear that for
pur poses of section 71(c), “a contingency relates to a child of
the payor if it depends on any event relating to that child,

regardl ess of whether such event is certain or likely to occur.”
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Sec. 1.71-1T(c), QA-17, Tenporary Incone Tax Regs., 49 Fed. Reg.
34451, 34456 (Aug. 31, 1984) (enphasis added).

According to respondent, the paynents are child support,
and, therefore, petitioner is not entitled to an alinony
deduction for making the paynents.

Petitioner points out that the paynents fit within the
definition of alinmony as set forth in section 71(b)(1): (1) The
paynments were made pursuant to a divorce decree; (2) the divorce
decree did not designate the paynents as ones that are excl uded
fromtreatnent as alinony under section 71 and section 215; (3)
petitioner and Ms. Lowe were legally separated and not nenbers of
t he same househol d during the year 2000; and (4) petitioner was
not obligated to make the paynents after Ms. Lowe’ s death.

Petitioner’s position, however, fails to take into account
the provision in the agreenent that provides that the paynents
are subject to termnation in the event that Ms. Lowe does not
continue to care for Mchael. This contingency is clearly
related to petitioner’s son Mchael. Therefore, for Federal
i ncone tax purposes, the paynents are considered child support
and not alinony. Respondent’s disallowance of petitioner’s
al i nrony deduction is, therefore, sustained.

Revi ewed and adopted as the report of the Small Tax

Di vi si on.



To reflect the foregoing,

Deci sion will be

entered for respondent.




